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to whom the benefit, right, or feature
is currently available, after taking into
account the amendment, satisfies the
nondiscriminatory classification re-
quirement of §1.410(b)-4 (and thus the
current availability requirement of
§1.401(a)(4)-4(b)) with a ratio percent-
age greater than or equal to the lesser
of—

(i) The safe harbor percentage appli-
cable to the plan; and

(if) The ratio percentage of the plan;
or

(2) Eliminates the benefit, right, or
feature (to the extent permitted under
section 411(d)(6)) on or before the last
day of the plan year for which the cor-
rective amendment is taken into ac-
count.

(vii) Special rules for section 401(k)
plans and section 401(m) plans—(A) Mini-
mum coverage requirements. In the case
of a section 401(k) plan, a corrective
amendment may only be taken into ac-
count for purposes of satisfying
§1.410(b)-3(a)(2)(i) under this paragraph
(g) for a given plan year to the extent
that the corrective amendment grants
qualified nonelective contributions
within the meaning of §1.401(k)-
1(g)(13)(ii) (QNECs) to nonhighly com-
pensated nonexcludable employees who
were not eligible employees within the
meaning of §1.401(k)-1(g)(4) for the
given plan year, and the amount of the
QNECs granted to each nonhighly com-
pensated nonexcludable employee
equals the product of the nonhighly
compensated nonexcludable employee’s
plan year compensation and the actual
deferral percentage (within the mean-
ing of section 401(k)(3)(B)) for the given
plan year for the group of NHCEs who
are eligible employees. Similarly, in
the case of a section 401(m) plan, a cor-
rective amendment may only be taken
into account for purposes of satisfying
§1.410(b)-3(a)(2)(i) under this paragraph
(g) for a given plan year to the extent
that the corrective amendment grants
qualified nonelective contributions
(QNECs) to nonhighly compensated
nonexcludable employees who were not
eligible employees within the meaning
of §1.401(m)-1(f)(4) for the given plan
year, and the amount of the QNECs
granted to each nonhighly com-
pensated nonexcludable employee
equals the product of the nonhighly
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compensated nonexcludable employee’s
plan year compensation and the actual
contribution percentage (within the
meaning of section 401(m)(3)) for the
given plan year for the group of NHCEs
who are eligible employees.

(B) Correction of rate of match. In the
case of a section 401(m) plan, alloca-
tions for a given plan year granted
under a corrective amendment to
NHCEs who made contributions for the
plan year eligible for a matching con-
tribution may be treated as matching
contributions. These allocations treat-
ed as matching contributions may be
taken into account for purposes of sat-
isfying the current availability re-
quirement of §1.401(a)(4)-4(b) with re-
spect to the right to a rate of match,
but may not be taken into account for
satisfying other amounts testing.

(4) Corrective amendments must have
substance. A corrective amendment is
not taken into account in determining
whether a plan satisfies section
401(a)(4) or 410(b) to the extent the
amendment affects nonvested employ-
ees whose employment with the em-
ployer terminated on or before the
close of the preceding year, and who
therefore would not have received any
economic benefit from the amendment
if it had been made in the prior year.
Similarly, in determining whether the
requirements of paragraph
(@))(vi)(C)(1) of this section are satis-
fied, a corrective amendment making a
benefit, right, or feature available to
employees is not taken into account to
the extent the benefit, right, or feature
is not currently available to any of
those employees immediately after the
amendment. However, a plan will not
fail to satisfy the requirements of para-
graph (g)(3)(vi)(C)(1) of this section by
operation of the provisions in this
paragraph (g)(4) if the benefit, right, or
feature is made available to all em-
ployees in the plan as of the date of the
amendment.

(5) Effect under other statutory require-
ments. A corrective amendment under
this paragraph (g) is treated as if it
were adopted and effective as of the
first day of the plan year only for the
specific purposes described in this
paragraph (g). Thus, for example, the
corrective amendment is taken into ac-
count not only for purposes of sections
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401(a)(4) and 410(b), but also for pur-
poses of determining whether the plan
satisfies sections 401(l). By contrast,
the amendment is not given retro-
active effect for purposes of section 404
(deductions for employer contribu-
tions) or section 412 (minimum funding
standards), unless otherwise provided
for in rules applicable to those sec-
tions.

(6) Examples. The following examples
illustrate the rules in this paragraph

(9):

Example 1. Employer U maintains a cal-
endar year defined benefit plan that in 1994 is
tested using the safe harbor for flat benefit
plans in §1.401(a)(4)-3(b)(4). In 1996, Employer
U is concerned that the plan will not satisfy
the demographic requirement in §1.401(a)(4)-
3(b)(4)(i)(C)(3) for the 1995 plan year because
the average of the normal accrual rates for
all NHCEs is less than 70 percent of the aver-
age of the normal accrual rates for all HCEs.
Provided the corrective amendment would
otherwise satisfy this paragraph (g), Em-
ployer U may make a corrective amendment
to the plan to increase the number of NHCEs
so that the amended plan satisfies the safe
harbor for the 1995 plan year. The corrective
amendment need not satisfy paragraph
(@)(3)(V)(A) of this section because Employer
U is retroactively amending the plan to con-
form to a safe harbor in §1.401(a)(4)-3(b). See
paragraph (g)(3)(v)(B) of this section.

Example 2. (a) Employer V maintains a cal-
endar year defined contribution plan cover-
ing all the employees in Division M and Divi-
sion N. Under the plan, only employees in
Division M have the right to direct the in-
vestments in their account. For plan years
prior to 1996, the plan met the current avail-
ability requirement of §1.401(a)(4)-4(b) be-
cause the employees in Division M were a
group of employees that satisfied the non-
discriminatory classification test of
§1.410(b)-4. Because of attrition in the em-
ployee population in Division M in 1996, the
group of employees to whom the right to di-
rect investments is available during that
plan year no longer meets the nondiscrim-
inatory classification test of §1.410(b)-4.
Thus, the right to direct investments under
the plan does not meet the current availabil-
ity requirement of §1.401(a)(4)-4(b) during the
1996 plan year.

(b) Employer V may amend the plan in 1997
(but on or before October 15) to make the
right to direct investments available from
the date of the corrective amendment to a
larger group of employees and the corrective
amendment may be taken into account for
purposes of satisfying the current availabil-
ity requirement of §1.401(a)(4)-4(b) for 1996 if
the amendment satisfies this paragraph (g).
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Thus, for example, the group of employees to
whom the right to direct investments is cur-
rently available, after taking into account
the corrective amendment, must satisfy the
nondiscriminatory classification test of
§1.410(b)-4 for 1996 using a safe harbor per-
centage (or if lower, the ratio percentage of
the plan for 1996). In addition, the corrective
amendment making the right to direct in-
vestments available to a larger group of em-
ployees must remain in effect through the
end of the 1998 plan year.

(¢) In order for Employer V to take the
corrective amendment into account for pur-
poses of satisfying the current availability
requirement of §1.401(a)(4)-4(b) for the por-
tion of the 1997 plan year before the amend-
ment, the group of employees to whom the
right to direct investments is currently
available, taking into account the amend-
ment, must satisfy the nondiscriminatory
classification test of §1.410(b)-4 for 1997 using
a safe harbor percentage (or if lower, the
ratio percentage of the plan for 1997).

(d) Alternatively, if Employer V adopts the
corrective amendment before the end of the
1996 plan year, the corrective amendment
need only remain in force through the end of
the 1997 plan year, or the corrective amend-
ment may eliminate the right to direct in-
vestments (provided that the elimination re-
mains in effect through the end of the 1997
plan year).

Example 3. The facts are the same as in Ex-
ample 2. In 1997, Employer V makes a correc-
tive amendment to extend the plan to em-
ployees of Division O as well as Divisions M
and N. Assume that the corrective amend-
ment satisfies paragraph (g)(3)(v)(A) of this
section, and thus, may be taken into account
for purposes of satisfying the nondiscrim-
inatory amounts requirement of §1.401(a)(4)-
1(b)(2) or the minimum coverage require-
ments of section 410(b). However, the em-
ployees in Division O will not be taken into
account in determining whether the right to
direct investments meets the current avail-
ability requirements of §1.401(a)(4)-4(b) un-
less the corrective amendment meets the re-
quirements of paragraph (g)(3)(vi) of this sec-
tion. Thus, for example, the group of employ-
ees to whom the right to direct investments
is made available as a result of the expansion
of coverage, after taking into account the
corrective amendment, must satisfy the non-
discriminatory clarification test of §1.410(b)-
4 for 1996 using a safe harbor percentage (or
if lower, the ratio percentage of the plan for
1996). In addition, the amendment making
the right to direct investments available to
a larger group of employees must remain in
effect though the end of the 1998 plan year.

Example 4. Employer W maintains a defined
benefit plan that covers all employees and
that offsets an employee’s benefit by the em-
ployee’s  projected primary insurance
amount. The plan is not eligible to use the
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